
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III

1650 'Arch Street
Philadelphia, perSYlVania 19103-2029

In Repl Refer To Mail Code: 3LC62 I
NOV 16 2010

UESTED

onsent Agreement and Final Order
PA Docket No. FIFRA-03-20 I 1-0002

Re:

Dear

S. Tod Renner, Esq.
Cooper Owen & Renner, P.c.
1600 B nedum Trees Building
223 Fo Avenue
Pittsbu h, PA 15222

nclosed is a copy of the CONSENT AGREEMENT AND FINAL ORDER filed today
Regional Hearing Clerk settling the m~tter referenced above, with respect to you client Sal

,

Chemi I Company, Inc.. For your file, I am also enclosing a copy of the supporting memorandum
from E vironmental Protection Agency manag~ment to the Regional Judicial Officer. Should you
have an questions or concerns, please feel frel to contact me at (215) 814-2066.

Sincerely,I .

~~~~
Sehior Assistant Regional Counsel

I

Enclos es

cc: tephen Forostiak, EPA



CONSENT AGREEMENT

DOCKET NO; FIFRA-03-2011-0002

xcept as provided in paragraph 1, ab0l'e, Respondent neither admits nor denies the
factual allegations and conclusions oflaw set forth in this CAFO.

I '

espondent agrees not to contest the ju~isdictionof the EPA with respect to the execution
onsent Agreement, the issuance of the 'attached Final Order, or the enforcement of the

Respondent.

3.
of this
CAFO.

INTH MATTEROF

Sal Ch mical Company, Inc.
3036 'rch Drive
Weirto , WV 26062

I

B FORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION JIJ

1650 Arch Street
Philadelphia, Pen~sylvania 19103-2029

I

)
)
)
)
)
)
)

---1---------~

CONSENT IAGREEMENT

Preliminh Statement

This Consent Agreement is entered int~ by the Director of the Land and Chemicals .:--
Divisi ,U.S. Environmental Protection Agenyy - Region III ("EPA" or "Complainant") and by
Sal Ch mica] Company, Inc. ("Respondent") pursuant to Section 14(a) of the Federal

,

Insecti ide, Fungicide and Rodenticide Act ("RIFRA"), as amended, 7 U.S.C. § 1361(a), and
Sectio 22.1 3(b) and .1 8(b) of the Consolidat¢d Rules of Practice Governing the Administrative
Assess ent of Civil Penalties and the RevocationlTermination or Suspension of Permits
("Cons lidated Rules of Practice"), 40 C.F.R. §§ 22.13(b) and .18(b). This Consent Agreement
and the attached Final Order (hereinafter jointly referred to as the "CAFO") resolve
Compl inant's civil penalty claims against Respondent under FIFRA arising from the violations
of FIF alleged herein. I

Generall Provisions

1. or purposes of this proceeding only, ·R~spondent admits the jurisdictional allegations set
forth in this CAFO. .



5.

6.
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4. For the purposes of this proceeding only, Respondent hereby expressly waives any right
to con st any issue of law or fact set forth in this Consent Agreement and any right to appeal the
accom anying Final Order. I:

I •Respondent consents to the issuance o~ this CAFO and agrees to comply with its tenns.

Respondent shaIl bear his own costs aJd attorney's fees.
I '

7. Respondent agrees not to deduct for ci~il taxation purposes the civil penalty paid
pursua t to this CAFO. .

EPA's Findings of Fact and Conclusions of Law

8. In accordance with the Consolidated Riles of Prlctice at Sections 22.13(b) and .18(b)(2)
and (3 Complainant alleges the foIlowing findings of fact and conclusions of law:

I .

9. Section 2(s) ofFIFRA, 7 U.S.c. § 136~s), defines "person" to mel\TI any individual,
partner hip, association, corporation, or any organized group of persons whether incorporated or
not. 'I

I .

10. Respondent is an Ohio corporation with a principle place of business located at 3036
Birch. rive in Weirton, West Virginia. 1 I

II. 'Respondent is a "person" as defined in rection 2(s) ofFIFRA, 7 U.S.C. § I36(s).

12. Section 2(u) ofFIFRA, 7 U.S.c. § 136Gu), and 40 C.F.R. § 152.3 define "pesticide", in
pertine t part, to mean any substance or mixtutle of substances intended for preventing,
destro ng, repelling, or mitigating any pest. 1 .

. I .'

13. 0 C.F .R. § 152.3 defines "pesticide pr~duct", in 'pertinent part, to mean a pesticide in the
particu ar fonn (including composition, packaging, and labeling) in which the pesticide is, or is
intende to be, distributed or sold. I I

14. n 1990, Respondent registered a product with the brand name Sodium Hypochlorite with
EPA as a pesticide, EPA Reg. No. 62833-1. '

IS. espondent's Sodium Hypochlorite proi:luct, EPA Reg. No. 62833-1, is a "pesticide" and
"pestici e product" as those terms are defined By Section 2(u) ofFIFRA, 7 U.S.C. § 136(u), and
40 C.F.. § 152.3.·, I' I .

16. ection 2(w) ofFIFRA, 7 U.S.C. § 136tw), and 4'0 C.F.R. §167.3, define "produce", in
pertine t part, to mean to manufacture, preparel propagate, compound, or process any pesticide,
or to p kage, repackage, label, relabel or otherise cha~ge the container of any pesticide.

1

2:
. ,

I
I
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I

17. ection 2(w) of FIFRA, 7 V.S.C. § 136(w), and 40 C.F.R. §167.3, define "producer", in
pertine t part, to mean any person who produces any pesticide (including packaging,
repacka ing, labeling and relabeling). 'I

!

26.
for any

25.
FIFRA,
Section

22.
for any
§ 136e.

18. . ection 2(dd) ofFIFRA, 7 V.S.C. § 136~dd), and 40 C.F.R.. § 167.3, define .
"establi hment", in pertinent part, to mean any site where a pesticide product is produced.

: I I .. .

19. espondent produced its Sodium Hypochlorite product,EPA Reg. No. 62833-1, by
repacka ing and relabeling sodium hypochlorit~ purchas~d from different suppliers at its facility
located t 3036 Birch Drive in Weirton, West Vlirginia. :

20. ! Yrepackaging and relabeling sodium JYPOChiori~e and offering to sell it as Sodium
,

Hypoch orite, EPA Reg. No. 62833-1, Respondent "produced", and is a "producer" of, a
pesticid ,as those terms are defined by Se.ction :2(w) ofFIFRA, 7 V.S.c. § I36(w), and 40

C.F.R. 167.3. I Ii

21. ith respect to the production of Sodiu1 Hypochlorite, EPA Reg. No. 62833-1,
Respon ent's facility located at 3036 Birch Drive in Weirton, West Virginia is an
"establi hment" as that term is defined by 40 C.F.R 167j.

. I !

ursuant to Section 12(a)(2)(L) ofFIFRf, 7 V.S.C § 136j(a)(2)(L), it shall be unlawful
ersonwho is a producer to violate any of the provisions of Section 7 of FIFRA, 7 V.S.C

'I !

23. ursuant to Section 7(a) ofFIFRA, 7 V.S.C § 136e(a), "[n]o person shall produce any
pesticid ... in any State unless the establishme¥ in which it is produced is registered with

[EPA]." I II

24. riar to October 2008, Respondent's facility located at 3036 Birch Drive in Weirton,
West Vi ginia was not registered with EPA as a !pesticide producing establishment.

. I !

Yproducing a pesticide at an establish~entnot r~giste'red pursuant to Section 7(a) of
U.S.C § 136e(a), Respondent violatedlthat section, constituting an unlawful act under

2(a)(2)(L) ofFIFRA. 7 V.S.C § 136j(a)(2)(L). I

. I:·
rsuant to Section 12(a)(1)(E) ofFIFRA, 7 U.S.c. § 136j(a)(I)(E), it shall be unlawful
rson in any State to distribute or sell t6 any person any pesticide which is misbranded.

I I

27. ction 2(gg) ofFIFRA. 7 V.S.C § 136(gg), defin~s "distribute or sell" to mean to
distribut , sell, offer for sale, hold for distributiop, hold for sale, hold for shipment, ship, deliver
for ship ent, release for shipment, or receive anl:l (having so received) deliver or offer to deliver.

I

i.
. . I : .

3

II

II



DOCKET No. FIFRA-03-20 11-0002

ince 1990, Respondent distributed or sold its Sodium Hypochlorite product, EPA Reg.
33- l, to various individuals, partnershih, associations, corporations and/or organized

f persons. I!i'
29. ursuant to Section 2(q)(1 )(D) of FIFRf' 7 U.S.C. § 136(q)(l)(D), a pesticide is .
misbra ded ifits label does not bear the registration number, assigned under Section 7 ofFIFRA,

• I ' ,

7 U.S.. § 136e, of the establishment at which it was produced.

30. ; n or about October 6, 2008, EPA assiJned Resp~ndent's facility located at 3036 Birch
Drive i Weirton, West Virginia the establishmbnt munber EPA Est. No.: 62833-WV-001.

3 J. "uring the time period from October 6, ~009 throlgh August 3l, 2010, Respondent
distribu ed or sold Sodium Hypochlorite, EPA ~eg. No. 62833-1, with labels that bore incorrect
EPA es blishment numbers, and therefore, Respondent's Sodium Hypochlorite product, EPA
Reg. N .62833-1, was misbranded as defined ~y Section 2(q)(1)(D) ofFIFRA, 7 U.S.C. §
136(q)( )(0).' I, ! '

I i

32. espondent distributed or sold misbranded pesticides, constituting unlawful acts in
violatio of Section l2(a)(1 )(E) of FIFRA, 7 US.c. § I36j(a)(1 )(E).

33. ursuant to Section 12(a)(l )(C) of FlF~, 7 u.s.b. § I36j(a)(l )(C), it shall be unlawful
.for any erson to distribute or sell a registered p:esticide the composition of which differs at the
time of ts distribution or sale from its composition as described in the statement required in
connect n with its registration under Section 3 'of FIFRA; 7 U.s.C. § l36a.

I

34. conncction with the registration of its Sodium Hypoc(llorile product, EPA Reg. No.
62833-1 Respondent provided a confidential statement offorrnula to EPA which identified the
supplier ofthe components of its Sodium Hypohhlorite formulation. ,

35. eginningsome time subsequent to the j\egistratio~ of its Sodium Hypochlorite product
through ay 26, 2010, Respondent distributed or sold Sodium Hypochlorite, EPA Reg. No.
62833-1 that was produced from components danufactured by different suppliers from those
represen ed in the confidential statement of fomlula submitted in connection with the
registrat on. I

I

36. espondcnt distributed or sold pesticides with compositions that differ from statements
made in onnection with their registration, const,ituting unlawful acts in violation of Section
l2(a)(I) C) of FlFRA, 7 U.S.C. § I36j(a)(l)(C)'1 II

, I

37. espondent is a "distributor" or "retailer'I' subject to the assessment ofa civil penalty
under 8 tion 14(a)(I) ofFIFRA, 7 U.S.C. § 13?I(a)(1). I .

I
I

4 I
,
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,

I

I Civil Penalty \ I

, I " I i I

38. n settlement of the above-captioned action, Respondent consents to the assessment of a
civil pe alty of ELEVEN THOUSAND SEVE* HUNDRED DOLLARS ($11,700), which
Respon ent agrees to pay in accordance with tile tenns set forth below. I Such civil penalty
ampunt shall become due and payable immediafelY upon receipt by Respondent of a tme and
correct opy of the fully-executed and filed CAFO. In order to avoid the assessment of interest,
adminis rative costs, and late payment penaltiesl in connection with such civil penalty as
describ d in this CAFO, Respondent must pay the civil penalty no later than thirty (30) calendar
days aft r the date on which a copy ofthis CAFF is mailid or hand-delivered to Respondent.

39. he aforesaid settlement amount is based upon Complainant's consideration of a number
offacto s, including, but not limited to, the statJtory factOrs set forth in Section 14(a)(4) of
FIFRA, U.S.C. § 1361(a)(4), i.e., the size ofR~spondent's business, the effect of the penalty on
Respon ent's ability to continue in business, and the gravity of the violation. These factors were
applied 0 the particular facts and circumstanceJ, of this ca'se with specific reference to EPA's
Decemb r 2009 FIFRA Enforcement Response Policy Federal Insecticide, Fungicide.
Rodenti ide Act, May 20 10 Enforcement Respohse Policyfor FIFRA Section 7(c) Establishment
Reporti Requirements. and 40 C.F.R. Part 19'1 I I,
ii'

ayment of the civil penalty amount reql!lired under the tenns of Paragraph 38, above,
ade as follows: \ I

!

a. Mailing (via first class US. Postal Service Mail) a certified or cashier's check,
made payable to the "United Stat6s Treasury" to the following address:

I I 1 I

, U.S, Envir?nrnental frotection Agency
I Fines and ~enalties I

Cincinnati Finance Center
I I

P.O. Box 9179077 I '

Sf. Louis, MO, 63197-9000.
I Ii.

Contact: qr~ig Steff~n 513-487-2091
Enc Volck513-487-2105

b. Via Overnight Delivery of a Ce~jfied or lashier's chec~, made payable to the
"United States Treasury", sent to Ine following address:

U.S. Bank \ " I ..
Government Lockbox 979077
US EPA Fihes & Penalties
1005 Convtntion Plaza
SL-MO-C2LGL

J
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St. Louis, MO 63101 .
i : I

· 314-418-1028 . i !
· . I I i

c. All payment made by check in any currency drawn on banks with no USA
branches shall be addressed for delivery to: .

.! I!
, Cincinnati Finance!

I ,

US EPA, jv1S-N~
26 W. M.L. King Drive

I

Cincinnati, OH 45268-000 I
I ,!

d. By electronic funds transfer ("EFT") to the following account:

• I· i i. . Federal Reserve Bank of New York
I ,

ABA 021 q30004 i

Account No. 680 I0727
SWIFT Address FRNYUS33
33 Libertyl Street I

NY NY 10045! ! ! .
, I ! i !

!. . I

(Field tag 1200 of F~dwiremessage should read "0
6801 0727 Fnvironm~ntal Protection Agency")

i ! i

e. By automatic clearinghouse ("fCH") to rhe following recount:

U.S. Treas~ry REXiCashlink ACH Receiver
· I I

ABA 051OB6706 1
Account Np. 310006:. .
Environmental Protection Agency

! I

CTX Format I

Transactio~ Code 221- checking

Contact: JoL sChmi1
I !

202-874-7026 I I

f. Online payments can be made at WWW.PAY.GOV by entering "sfo 1.1" in
the search field, and opening tre form and completing the required fields.. -.----!- ". i - ...

g. Additional payment guidance is available at:

I 'ihttp://www.epa.gov/ocfo/finservices/makeapayment.htm
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I' I,

ents shall also reference the above case caption and docket number, DOCKET NO.:
3-2011-0002. At the same time that a~y payment is made, Respondent shall mail

copies f any corresponding check, or provide Written notification confirming any electronic
wire tra sfer, automated clearinghouse or onli+ payment to Lydia A. Guy, Regional Hearing
Clerk ( RCOO), U.S. EPA, Region Ill, 1650 Aryh Street, Philadelphia, Pennsylvania 19103-2029
and to tephen Forostiak (3LC62), Land and Chemicals Division, U.S. Environmental Protection
Agency Region III, 1650 Arch Street, Philadel~hia, Pernisylvania 19103-2029.

I I '

I I

41. ursuant to 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, EPA is entitled to assess interest and
late pay ent penalties on outstanding debts owbd to the United States and also to assess a charge
to cove the costs of processing and handling a relinquen~ claim, as more fully described below.
Accord gly. Respondent's failure to make timely payment or to comply with the conditions in
this CA 0 shall result in the assessment oflatel payment charges including interest, penalties,
and/or ministrative cost;s of handling delinquent debts. I , 'I

I ; ,

Interest n the civil penalty assessed in this CAFO will begin to accrue on the date that a copy of
this CA 0 is mailed or hand-delivered to Respbndent. However, EPA will not seek to recover
interest n any amount of the civil penalty that is paid within thirty (30) calendar days after the
date on~'hich such interes,t begins to accrue. Irlterest wiJl be assessed a,t the rate of the United
States easury tax and loan rate in accordance with 40 C.F.R. § 13.II(a).

, ' , II
The cos of the Agency's administrative handling of overdue debts will be charged and assessed
monthl throughout the period the debt is overdue. 40 C.F.R. § 13.11(b). Pursuant to Appendix
20fEP 's Resources Management Directives -I Cash Ma~agement, Chapter 9, EPA will assess a
$15.00 dministrative handling charge for administrative costs on unpaid penalties for the first
thirty (3 ) day period after the payment is due ~nd an additional $15.00for each subsequent
thirty (3 ) days the penalty remains unpaid. I ,I, • I

. ' ' I' ' ". " I

A penal y charge of six percent per year will be assessed monthly on any portion of the civil
penalty hich remains delinquent more than ninety (90) 2alendar days. '40 C.F.R.
§ 13 .11 c). Should assessment of the penalty charge on the debt be required, it shall accrue from
the first day payment is delinquent. 31 C.F.R. §901.9(d)J

I I II

I ,I

Certifications I

42. espondent certifies that it is currently ih compli~ce with all applicable requirements of
FIFRA, U.S.C. §§ 136 et ~. I I ' :" - --- - --- --I -- II

, Other Applicable Laws i

43. othing in this CAFO shall relieve Resdondent Jits obligation!to comply with all
applica Ie federal, state, and local laws and regJlations. I

: " I II '

7 I

I
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I I,
Reservation of Rights

, Ii'

44. is CAFO resolves only EPA's civil dlaims for penalties for the specific violations of
FIFRA alleged in this Consent Agreement. EIl

l

A reserves, the right to commence action against
any pe on, including Respondent, in response to any condition which EPA determines may .
present an imminent and substantial endangernent to th~ public health, public welfare, or the
enviro ent. In addition, this settlement is sU~ject to all limitations on the scope of resolution
and to e reservation of rights set forth in Sect'ion 22. I8(c) of the Consolidated Rules of
Practic . Further, EPA reserves any rights andlremedies,available to it under FIFRA, the
regulat ns promulgated there under, and any ~ther Federal laws or regulations for which EPA
has juri diction, to enforce the provisions ofthi,s CAF,O, following its filing with the Regional

Hearin Clerk. I ,'I

, , Full and Final Satisfabion

45. his settlement shlall constitute full and lifinal satis~action of all civil claims for penalties
which omplainant may have under Section 14(a) ofFIFRA, 7 U.S.C. § 1361(a), for the specific
violatio s alleged in this CAFO. Compliance 'yith this C,AFO shall not be a defense to any
action mmenced at any time for any other violation of the Federal laws and regulations
admini ered by EPA.

Parties Bound

is CAFO shall apply to and be bindin~ upon EPA, Respondent, and the successors and
assigns fRespondent. I : I ' 'I

I • I I
, Effective Date I I

, 'I II
47. e effective date of this CAFO is the date on 'Which the Final Order, signed by the
Region I Administrator of EPA -- Region Ill, o~ his designee, the Regional Judicial Officer, is
filed wi h the Regional Hearing Clerk pursuant \0 the Consolidated Rules of Practice.

I 'I

,. Entire 19reemen~1 ,
I I '

48. his CAFO constitutes the entire agreeJent and Jnderstanding of the Parties concerning
settlem t of the action referenced in the captioh above, and there are no representations,
warrant s, covenants, terms, or conditions agrebd upon between the Parties other than those
'. I,

express d herein.." 'I'
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For spondent:

Sal Chemical Company, Inc

I

I

I

I

\0. \6 Ie
Date

Date

Date I

tephe orostiak
PA, Region III

I

I

Accordingly, I hereby recommend that the Regional Administrator or his designee issue
al Order attached hereto. i

I
,

~ )ibr ti: AF
AbrahfnfFerdas. Director

. Lahd and Ch'emicals Division

I

I

For C 'Pplainant:

9



IN TH MATTER OF

Sal, Ch ical Company, Inc.
3036 B rch Drive
Weirto ,WV 26062

espondent.

BEF
I I

RE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
I '

REGION III I
1650 .Nrch Stre~t

Philadelphia, Penhsylvania: 19103-2029

~ \ \ .

) I DOCKET NO: FIFRA-03-2011-0002
) ,I
) I FINAL ORDER '
)
)

I

FINAlJ ORDER

he Director, Land and Chemicals Divi~ion, U.S. ,Environmental Protection Agency -

I
' ' ,I ,

Region \I ("Complainant") and Sal Chemical CJompany, Inc. ("Respondenf') have executed a

docume t entitled "Consent Agreement" WhiCh'] hereby JatifY as a con~ent Agreement in
I I

I

accorda ce with the Consolidated Rules of PracI
I

ice Governing the Administrative Assessment of
, I i

Civil P alties and the RevocatiOnlTerminationlor Suspe~sion of Pennits ("Consolidated Rules
• I ,I ' I

ofPract ce"), 40 C.F.R. Part 22. The terms oft~e foregoin,g Consent Agreement are accepted by

\ I, ,

the und signed and incorporated herein as if set forth at length.
, , I i

OW THEREFORE, pursuant to sectiion ]4(a) if the Federal Insecticide, Fungicide

and ROd, nticide Act ("FIFRA" or "the Act"), aslamended; 7 U.S.c. § I36/(a), and based on
, I, i

represen ations inthe Consent Agreement that the penalty, agreed to in the Consent Agreement is
, I I '

based 0 a consideration of the factors set forth in Section, \4(a)(4) ofFIFRA, 7 U.S.C.

, I I '

§ 136/(a (4), Respondent is hereby ordered to pay a civil penalty of ELEVEN THOUSAND
I I
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,

!

dnee Saraj ian
R~gional JU(;Jicial Officer
U.S'. EPA, Region III

I
I

HUNDRED DOLLARS ($11,700), as set forth in the ConsentAgreement, and to

with the terms a~d conditions of the C&nsent Ag~eement. ' I

I

" . I
. I'

e effective date of this document is the date on l which it is fil~d with the Regional
, I ; II .

Clerk after signature by the Regional Administrator or Regional Judicial Officer.
i I!
. .

SEVE

compl

Hearin

2



)
)
) I

)
)
)
)espondent.

I

! I

! .

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
I I '

Region III I . !

1650 Arch Street . I
Philadelphia, Pen1nsylvania 19103-2029

. I

I

DOCKET NO: FIFRA-03-20 11-0002

i I !

I
CERTIFICATE OF SERVICE

• certify that the foregoing CONSENT ~GREEJENTAND FINAL ORDER in the above
referen ed matter was sent this day in the following manner to the below addressees. .

IN TH MATTER OF:

ical Company, Inc.
3036 B ch Drive

, WV 26062

BEFO

Origin I and one copy by hand-delivery:

Lydia. uy, Regional Hearing Clerk

Copy y Certified Mail

Jbniifer Abramson (3LC62)
Sfnior Assistant Regional Counsel
VloS, EPA, Region III • I

, I . !

- ------_ .._--- -

2010

Date

S. Tod Renner, Esq.
Coope Owen & Renner, P.e.
1600 B nedum Trees Building
223 Fa rth Avenue
Pittsbu gh, PA 15222

. I
I

rinted on 100% recycled/recyclable paper with 100% pas/-consumer fiber and process chlorine/ree.
Customer Service'Hotiine: 1-800-438-2474

I

. I
" I


